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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

Present : Sri C.B.Gogoi, 
Sessions Judge, 

Udalguri. 
 

Crl. Appeal No. 11/2016 

 

   Bina Rabha.........................Accused/Appellant. 

     -Vs-  

   State of Assam…………...……………Respondent.  

Appearance :  

 For the appellants     : Mr. P. Sutradhar, Advocate. 

 For the respondent   : Mr. A. Basumatary Public Prosecutor  

 Date of hearing         : 20.1.2021 

 Date of judgment      : 20.2.2021 

 

J U D G M E N T 

 

1. This is an appeal U/S 374(3)(a) Cr. P.C. against the impugned 

judgment and order dated 12.4.2016 passed by learned Assistant Sessions 

Judge, Udalguri in Sessions case No.15/2016 whereby accused Bina Rabha 

was convicted U/S 370/511 IPC and sentenced to undergo rigorous 

imprisonment for 3 years 6 months (three years six months) and to pay fine 

of Rs.5,000/- (Rupees five thousand), in default, SI for 1(one) month. 

Accused Benarshi Das was also convicted U/S 370/511 IPC and sentenced 

him to undergo rigorous imprisonment for 1 (one) year and to pay fine of 

Rs.5,000/- (Rupees five thousand), in default, SI for 1(one) month. However, 

period of imprisonment already undergone by the convicts are directed to be 

set off against their period of conviction.  

 

2. The brief facts, of the prosecution case, is that on 29.10.2014 one 

Saroda Boro, Assistant Secretary of All Bodo Women Welfare Federation 
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(ABWWF), lodged an FIR stating, inter-alia, that an organized group has been 

involved in trafficking of woman to other states and the said group allegedly 

trafficked Dipa Sutradhar, daughter of Tileswari Sutradhar of Janglepara village 

in the pretext of marriage. Subsequently, one Kabita Rabha, Bina Rabha and 

Sanjoy Deka tried to traffic one Priyanka Das by arranging her marriage with a 

boy of Haryana saying that he was a service holder. Moreover, the said boy 

had paid Rs.5000/- to the girl. It is also learnt that the said group of persons 

also making preparation to send another girl to Haryana in the pretext of 

marriage. So, she filed the case in order to prevent such occurrence in future.  

 

3. Following the information, Tangla PS got a case registered being Tangla 

PS case No. 129/2014 U/S 143/420/371/511 IPC and investigated the case. On 

completion of investigation police finally laid the charge sheet against accused 

namely- Benarashi Das, Golabu Devi, Jagadish Power, Kabita Devi and Bina 

Rabha U/S 143/420/371/511 IPC. However, accused Sanjoy Deka was not sent 

up for trial. 

 

4. Having received the case record on committal, from the court of Chief 

Judicial Magistrate, Udalguri, a case being Sessions case No. 15(U)/2015 was 

registered. However, case was subsequently transferred to the court of 

Assistant Sessions Judge, Udalguri for trial vide order dated 11.5.2015. 

  

5. In due course, the learned trial court framed charges U/S 371/511 IPC 

R/W Section 34 IPC against accused Benarshi Das, Golabu Devi, Jagadish 

Pawar, Kabita Devi and Bina Rabha. The particulars of the offences on being 

read over and explained accused persons pleaded not guilty and claimed trial.  

 

6. After full trial, learned Assistant Sessions Judge, Udalguri convicted 

accused Bina Rabha and Benarshi Das as indicated above. However, accused 

Golabu Devi, Jagadish Pawar, Kabita Devi were deem to have been acquitted 

from the charges framed as the learned trial court did not specifically mention 

anything in the judgment, recording reasons of their acquittal.  
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7. Be that as it may, being highly aggrieved and dissatisfied with the 

impugned judgment accused Bina Rabha presented this appeal amongst the 

following grounds:- 

 (i) That the learned Assistant Sessions Judge erred in law and fact in 

convicting the appellant as the court failed to appreciate evidence on record in 

right perspective and came to a wrong conclusion on the basis of conjecture 

and surmises.  

 (ii) That the case is full of contradiction and inconsistencies but the 

learned trial court failed to appreciate the evidence in right perspective.  

(iii) That the learned court gives more emphasis on extra-judicial 

confession in convicting the accused which is not at all proved. 

iv) That the learned court was totally wrong in shifting the burden of 

proof to accused. 

(v) That there was 3 (three) days delay in filing the FIR and there was 

no explanation.  Moreover, delay has been admitted by prosecution witnesses 

in their cross-examination.  

(vi) There were two FIR on the same fact; so, the prosecution case is 

clouded with suspicion. 

(vii) At any rate, the conviction is not sustainable in law and fact.  

 

8. Points for determination:- 

 

Whether the learned court erred in law and fact in convicting the 

accused Bina Rabha and Benarshi Das without legal evidence for which the 

impugned judgment is liable to be interfered with by this court in appeal? 

 

Discussion, Decision and reasons for such decision:-  

 

9. I have heard the learned lawyers appearing for both sides and carefully 

scanned the entire evidence available on record. 

 

10. During the course of arguments, the learned counsel for the appellant 

advanced the following arguments:- 
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 (i) That there was delay in lodging the FIR. The incident occurred on 

26.10.2014 but FIR was lodged on 29.10.2014. Said three days delay has not 

been explained in the FIR. Moreover, the FIR was written by someone else. 

The informant simply put her signature therein which suggests that she was 

not aware about the very contents of the FIR. PW4 had full knowledge about 

the marriage of her daughter at Mangaldai before Notary Public. So, she 

deposed false evidence implicating the accused. 

 (ii) CW1 clearly stated that there was no case for extra-judicial 

confession. It is also seen that there is inconsistency between statement U/S 

161 Cr.P.C. with that of evidence of CW1 in court. It is further argued that the 

learned trial court did not appreciate the evidence in its true perspective and 

comes to a wrong conclusion on the basis of some imaginary and concocted 

grounds and wrongly convicted the accused persons.  

 

11. In the context of the judgment rendered by the trial court, it is to be 

seen whether there is any truth in the contention of the learned counsel for the 

appellant.  

 

12. On perusal of the judgment of the learned trial court, it appears that 

the learned trial court while convicting accused Bina Rabha and Benarshi Das 

primarily relied on the evidence of PW1 Sarada Boro, PW2 Moni Das, PW3 

Priyanka Das, PW6 Nitu Deka and PW8 Ajoy Deka. It is recorded in para 37 of 

the judgment that PW6 and PW8 are independent witnesses and therefore, 

there is no reason to discard the evidence of these two witnesses. According to 

the learned trial court, the evidence of PW6 Nitu Deka is consistent and 

credible to the effect that Bina Rabha had made extra-judicial confession. The 

deposition of independent witnesses found support in the evidence of PW5 

who deposed that after the Bichar, the local people became enraged with Bina 

Rabha and appreciating this fact the learned court held that such expression of 

enragement by local people against Bina Rabha was not without any basis. It 

was also observed in para 41 of the judgment that while recording her 

statement, the incriminating evidence against her were brought to her notice 

but she simply denied the same. Therefore, court held the view that denial of 
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such fact by Bina Rabha leads to a reasonable inference that she made an 

extra-judicial confession in the village meet. 

 

13. Now, on careful perusal of the evidence of PW2, Moni Das, PW3, 

Priyanka Das, PW6 Nitu Deka and PW8 Ajoy Deka with that of their statements 

recorded by police U/S 161 Cr.P.C., this court do not find any such specific 

extra-judicial confessional statement given by accused Bina Rabha in presence 

of these witnesses. In their evidence, PW2, Moni Das, the mother of alleged 

victim Priyanka Das, PW3, Priyanka Das, PW6 Nitu Deka and PW8 Ajoy Deka 

nowhere stated that accused Bina Rabha had made any extra-judicial 

confession before them. The evidence of PW8 Ajoy Deka that Bina Rabha and 

other accused when confronted told before them that she has been given 

Rs.80,000/- for the marriage of the girl and if the girl goes to Haryana after 

marriage she will get another Rs.1,00,000/-. But in her cross-examination, he 

stated that he was not present when Rs.80,000/- was given to the accused and 

when police recorded his statement U/S 161 Cr.P.C. he also did not state this 

fact. Therefore, evidence of PW8 cannot be treated as accused having made 

confessional statement before him as he has been fully broken by defence 

during cross-examination. 

 

14. Similarly, PW6 Nitu Deka deposed in his evidence in-chief that Bina 

Rabha confessed that she had taken Rs.80,0000/- only to get the marriage 

organize and if the marriage is performed successfully and girl is taken to 

Haryana she would get another Rs.1,00,000/-. But in his cross-examination, 

PW6 denied that he deposed that Bina Rabha took Rs. 80,000/- for arranging 

the marriage. But stated that he was not present in the Bichar/meeting where 

600-700 people were assembled. Moreover, he also stated in his cross-

examination that he had not seen the actual payment of money made to Bina 

Rabha. Therefore, it appears that the so called extra-judicial confessional 

statement made by accused Bina Rabha before these two witnesses appears to 

be clouded with doubt. It is very unsafe to rely on such weak piece of extra-

judicial confession for sustaining conviction unless corroborated with other 

evidence in material particulars.  
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15. The evidence of PW1, Sarada Boro is also hearsay. In her evidence she 

stated that one Dipa Das who was the victim of trafficking told her that she 

returned home two months back and the accused persons were trying to send 

the girl from poor families to Haryana. But, she had not stated Bina Rabha 

made any confession before her or before other public.  

 

16.  Now, on perusal of the evidence of the alleged victim girl (PW3), it 

appears that she nowhere stated that accused Bina Rabha had taken any 

money for arranging her marriage with the accused Benarshi Das. But, she 

stated in her evidence that accused Bina Rabha and her daughter Kabita Rabha 

who married with a boy of Haryana, having children, visited her house and 

gave a marriage proposal of her (victim) with a boy which was accepted by her 

mother. But, after performing her marriage two persons visited her house and 

objected to the marriage with a boy from Haryana and on the next day they 

again came and it is come out that the boy with whom she married had no job. 

But, in her cross-examination she stated that Nitu Deka and Ajoy Deka, PW6 

and PW8 respectively, came to their house and demanded Rs. 1,00,000/- from 

them. Therefore, the evidence of the victim belied the evidence of PW6 and 

PW8 that Bina Rabha had made any extra-judicial confession and took 

Rs.80,000/- for arranging marriage of the victim girl with a boy of Haryana.  

 

17. However, on careful perusal of the evidence of the victim girl (PW3) 

one thing is crystal clear that Bina Rabha visited her house and arranges her 

marriage with a boy of Haryana saying that he had job even though she was 

initially reluctant to marry but on being consented by her mother the marriage 

was performed.  

 

18. In this context, if we read the evidence of CW1, Deepa Sutradhar, it 

transpires that she is a victim of exploitation and fraud played by accused Bina 

Rabha because CW1 clearly narrated that Bina Rabha visited her house, 

convinced her mother for marriage proposal with one Manoj though mother 

was not agreeable but being convinced by Bina Rabha her marriage was 

solemnized in her own house by way of a small marriage ceremony. 
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Thereafter, she was taken to Haryana by Manoj at Bodharai who engaged her 

as labourer in agricultural field at day time and sexually exploited her by 

several persons at night brought by Manoj. Even though this fact is known to 

the parents of Manoj they did not object, unable to bear the torture she one 

day stole some money and mobile phone of Manoj and fled away by boarding 

a train and finally she somehow reached Rangia.   

 

19. If the tell tale story of CW1 is believed then there is a ring of truth in 

the evidence of PW3 Priyanka Das as her marriage was performed with a boy 

from Haryana at the behest of Bina Rabha who employed the same modus 

operandi in arranging the marriage of the present victim girl with boy from 

Haryana which is later on came to be known as Benarshi Das. If the evidence 

of the girl (PW3) is read in conjunction with the evidence of CW1 who is one of 

the victim at the hands of Bina Rabha, it appears that the act of accused Bina 

Rabha clearly attracts the ingredients of offence of Section 370 IPC read with 

Section 511 IPC as she induced the victim girl and her mother to marry a boy 

from Haryana by falsely saying that the boy had a job.  

 

20. It is to be noted that the offence of trafficking is normally committed by 

a known person having the full knowledge of the weakness of the victim. As 

stated by the victim girl accused Bina Rabha is her neighbour and Bina Rabha 

also know it very well that victim is economically weak and do not have the 

power to resist her. The criminal of such nature usually targets the weak and 

vulnerable and use them to achieve their illegal design. Though the victim girl 

Priyanka Das could be taken to Haryana at the timely intervention of conscious 

section of public in the society, nevertheless, one thing became crystal clear 

that Bina Rabha was the kingpin in arranging her marriage with an unknown 

boy from Haryana. Therefore, having considered the findings of the impugned 

judgment of the trial court this court, do not find any infirmity or illegality in 

convicting the accused Bina Rabha and Benarashi Das for commission of 

offence U/S 370/511 IPC. But, this court is not in agreement with the finding of 

the learned trial court that the evidence of the PW6 and PW8 are worthy of 
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credence regarding confessional statements made by accused so that it can be 

used for recording judgment of conviction.  

 

21. The evidence of PW3 & CW1 can very well arose confidence in the mind 

of this Court because, PW3 is going to be victim and CW1 already became 

victim and suffered a lot as a result of misdemeanor of Bina Rabha though 

CW1 had not filed any case against Bina Rabha. Merely because CW1 did not 

file any case against Bina Rabha after she had returned home from Haryana, it 

does not ipso facto mean that court cannot rely on her evidence. She has no 

axe to grind against Bina Rabha. Moreover, she being weak and vulnerable 

may not have the courage to file a case against such criminal. Moreover, she 

has also the fear of exposing her in society. Under such circumstances, non-

filing of any case against Bina Rabha by CW1 does not mean that Bina Rabha 

was not involved in such act.  

 

 22. Situated thus, this court does not find any infirmity or irregularity 

requiring interference in the impugned judgment passed by learned trial court. 

 

22. In the result, the impugned judgment is upheld.  

 

24. The accused/appellant is directed to surrender before the court below 

to serve out the sentence.  

 

25.   Let a copy of this judgment be sent to the learned trial court alongwith 

the original case record.   

 

26. Given under my hand and the seal of this court on this the 20th day of 

February,2021.  

 

  Dictated and corrected by me      
 
          

Sessions Judge,      Sessions Judge, 

     Udalguri.                        Udalguri.    
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